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Attention Neophytes and Nestors! 


The National Conference of Bar Examiners has no more important func- 
tion than that of furnishing practical assistance to bar examiners in the tasks 
which it is their duty to perform. Busy lawyers, assuming for the first time 
the duties of bar examiners, and veterans on the examining boards, alike, feel 
a deep sense of responsibility in preparing bar examination questions. This 
is an art which is not easily acquired and likewise, when once acquired, is 
only retained by those who continuously reexamine their own methods and 
technique. The National Conference takes pride in the article in this issue 
by Mr. Shelden D. Elliott, one of the most capable draftsmen of questions in 
the United States, who formerly served as Secretary of the Committee of Bar 
Examiners of the State Bar of California and is now an Assistant Professor of 
Law at the University of Southern California. This article warrants the close 
study of both neophytes and nestors in the examination field. 
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Notes on Preparing Bar Examination 
Questions 


By SHELDEN D. ELLIoTT 


Formerly Secretary of the Committee of Bar Examiners of the State Bar of 
California; now Assistant Professor of Law at the University 
of Southern California 


Few of the tasks which bar examining boards are called upon to perform 
are as important and exacting as that of preparing suitable bar examination 
questions. The tendency toward the use of essay-type or problem-type ques- 
tions in lieu of the short-form or information-type heretofore more generally 
employed has measurably increased the importance of this phase of the work. 
Summarily stated, the purpose of the essay-type question is to shift the em- 
phasis from the assaying of mere objective learning to the testing of an appli- 
cant’s ability to analyze a given statement of facts, recognize the problems 
involved, apply appropriate rules of law thereto and reason to a logical 
conclusion. ' 


Experienced bar examiners realize that there is no substitute for pains- 
taking, conscientious attention to detail in the framing and drafting of hypo- 
thetical fact situations for bar examination purposes. The object of the 
following observations, therefore, is not to offer convenient short-cuts to the 
solution of the drafting problem; such suggestions as are hereinafter offered 
are presented with the thought that some indication of the dangers to be 
avoided may be of possible assistance in formulating and perfecting a drafting 
technique. 


SOURCES OF QUESTION-MATERIAL 


It would be an extremely fertile imagination which could turn out, year 
after year, without some extrinsic aid, perfectly-developed and neatly-balanced 
bar examination questions in numbers sufficient to satisfy the demands of 
recurrent bar examination routine. Inevitably the examiner must draw upon 
outside sources for his ideas. The inspiration may come from the facts of an 
actual case within the examiner’s personal experience, or from the facts of a 
reported decision. Previous bar examinations, law school examination ques- 
tions and law quizzers offer further possible starting-points. Other potential 
sources of material are articles, comments and case-notes in legal periodicals, 





1 The merits and utility of essay-type questions, and their relative superiority to informa- 
tion-type questions, have been ably discussed in previous issues of The Bar Examiner. 
Consult: Clark, The Preparation of Bar Examination Questions, (1932) 1 The Bar Examiner 
78; Bates, Questions Should Test Analytical Power, (1932) 1 The Bar Examiner 263; Halpern, 
Some Suggestions About Bar Examinations, (1932) 1 The Bar Examiner 289; Powell, Sugges- 
tions for the Preparation of Questions for a Bar Examination, (1933) 2 The Bar Examiner 133. 
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the American Law Institute Restatements and their annotations, textbooks 
and legal encyclopedias. None of them can be relied upon exclusively, how- 
ever; and few fact problems can be appropriated bodily from them without 
entailing certain rather obvious dangers and disadvantages. 


First, of course, is the possible element of undue favoritism to the 
applicant who chances to have utilized the same material in the course of 
his preparation for the examination—and is blessed with a good memory. 
If it becomes known (and it soon does) that the examiners draw their ques- 
tions from a particular source, subsequent applicants are quick to capitalize 
upon this advantage and to confine their preparation accordingly. The ex- 
amination then ceases to be a practical device for testing either general 
knowledge or analytical ability. 

Again, certain of the sources above enumerated do not always lend 
themselves to exploitation for bar examination purposes. The “lag” between 
legal theory and legal practice may impair seriously the desirability of relying 
too much upon problems encountered in the examiner’s own experience. 

/ “Real-life” legal problems often turn upon pure issues of fact, upon problems 

of proof, upon details of procedure, upon technical statutory provisions, or 

» upon recondite or novel and narrow issues of law with which the school-trained 

\ applicant may not reasonably be expected to be conversant. This is not 

“intended as a disparagement of legal education methods; on the contrary, the 
broad scope of legal training today makes it both unwise and unfeasible to 
place too much emphasis on confusing minutiae. 

In general the same criticism may be made of the use of reported decisions, 
with the added factor that a happenstance familiarity with the particular cases 
may afford an unfair advantage to certain applicants. Occasionally, the facts 
of a reported case may be adapted by the simple expedient of introducing 
additional factual elements, thereby enlarging the scope and complexity of the 
legal problems involved, and possibly varying the ultimate conclusion. If 
this is done without a substantial revision, however, the applicant having 
merely a casual recollection of the original case may be unfairly misled— 
with the usual result: a charge of resorting to “trick” questions. 


Appropriating questions from law school examinations—even discounting 
the advantage to applicants from the particular school—has an element of 
danger which should not be overlooked. True, the essay-type question now 
in general use in law school examinations is primarily designed to test the 
same type of ability and knowledge which the bar examiners are seeking to 
discover. But the student’s class-room familiarity with the law teacher’s 
course of instruction, and with the instructor’s point of view, usually enables 
him to supplement possible gaps or omissions in the question and to confine 
his discussion to those points which he reasonably assumes the instructor 
wishes him to discuss. This psychological nexus is lacking in the relationship 
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between bar examiners and applicants. From the examinee’s standpoint, the 
bar examining board is an unknown and impersonalized body. He must 
endeavor to unearth the examiner’s intention solely from the language of the 
question itself; as a general rule he cannot safely make any assumptions as 
to what the examiner wants unless it is fairly called for by the facts as given. 


In jurisdictions where the questions are made public after the examina- 
tion, frequent use of the same questions in successive bar examinations has 
patent elements of unfairness. On the other hand, studied avoidance of 
questions and problems previously given tends to narrow the scope of the 
examination. Applicants soon become aware of the fact that bar examiners, 
iike lightning, never strike twice in the same place and, by a simple process 
of elimination, students can narrow the course of their preparation even to a 
point of predicting the problems to be given. Prudent bar examiners will 
forestall this by occasionally covering the same problem in two successive 
bar examinations. 


The foregoing caveats are by no means intended to preclude all recourse 
to the above-discussed materials—on the contrary, they are still to be used, 
but primarily as points of departure, as sources of ideas to be worked up into 
final form by the exercise of what, in the last analysis, must be the examiner’s 
own ingenuity. Appropriating questions in toto from other sources, with 
little change or revision, is like building a house from the roof down. Oc- 
casionally, as the technique of preparing bar examination questions continues 
to improve, excellent fact problems may be obtained from bar examinations 
of other states. But the initial task of preparing the question must start 
somewhere. And the only method which will tend to insure adequately 
against unexpected “blind spots” and unforeseen angles—defects which usu- 
ally are brought to light only when the answers to the question are being 
graded—is one of carefully building up the question from the initial selection 
of points to be covered to the final and careful revision of the completed fact 
statement. 


PRELIMINARY SELECTION OF POINTS TO BE COVERED 


The method of approach starts with the assumption that more than a 
single point of law is to be embraced in the fact problem. Admittedly, the 
function of an essay-type question might be subserved by selecting one issue 
of law, enveloping it in a more or less complex fact statement and requiring 
the applicant to sift through the facts, seize upon the fundamental legal issue, 
apply his knowledge of the law involved and present a logical argument in 
support of his conclusion. Apparently in many jurisdictions this type of bar 
examination question still predominates. In some respects it is subject to the 
same criticism generally levelled against the short-form or information-type 
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question: Unless the legal issue is skillfully submerged in the fact statement 
so as not to be too obvious, the result will turn upon whether the applicant 
does or does not remember the particular rule of law. For ultimate grading 
purposes, the answers will afford scant variety—and consequently too little 
opportunity to differentiate the applicants over a wide range of evaluation 
of ability. The use of single-point questions may further tend to narrow the 
comprehensiveness of the examination on a particular subject and thus re- 
dound unfairly to the applicant who, through sheer mischance, has failed to 
prepare himself on, or perhaps is not familiar with, the single point involved. 
A question which embodies several legal problems, more or less interrelated, 
each of which should be recognized, analyzed and discussed by the examinee, 
not only affords him a better chance to display his ability and knowledge of 
at least some of the points, but also provides a better range for the grader in 
evaluating the answers. 

In preparing this type of question, the draftsman is confronted at the 
outset with the task of selecting the several points to be embraced in the fact 
problem. These should be points of law reasonably within the scope of 
training and knowledge of the average applicant—points which customarily 
are covered in a law school course on the particular subject—and, to facilitate 
a balanced grading, should be points of about the same relative difficulty or 
ease of solution. Points which are controlled by obscure, technical or little- 
known statutory provisions should be avoided for obvious reasons. For 
preliminary suggestions as to points which will satisfy the above limitations, 
recourse may be had to outlines or syllabi of law school courses, to tables of 
contents of legal encyclopedias, digests or textbooks, or, where available, 
to the American Law Institute Restatements. A comparatively cursory survey 
of a subject should suffice to furnish the examiner with several such points or 
basic problems. And with these as a starting-point, he may then turn to the 
task of embodying them in a suitable fact situation. 


CONSTRUCTING THE Fact PrRoBLEM 


Perhaps the examiner’s imagination or experience will immediately supply 
him with a fact statement which adequately embraces and presents for analy- 
sis and discussion the points of law selected. If not, and further inspiration 
is needed, a canvass of several cases obtained from law digest citations on 
each point is helpful in suggesting typical fact situations in which the par- 
ticular problems might arise. Hypothetical illustrations in the American 
Law Institute Restatements are potential sources of fact material. If the 
particular point has been annotated in American Law Reports, Annotated, 
not only are the case digests therein set forth readily suggestive of factual 
problems, but also the majority and minority variations of the rule are 
indicated. 
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From the material thus assembled, the examiner “roughs out” an outline 
of the proposed problem. It is at this stage that care should be taken to avoid 
one of the pitfalls of the complex-problem type of question, namely, the so- 
called “single-barrelled” situation. If the points of the question are inter- 
related in such a manner that analysis and discussion of some of them may be 
entirely dependent upon the conclusion reached as to one of the points, the 
entire problem may turn upon a single issue.* A question of this type is 
subject to all of the objections above pointed out with respect to single-point 
questions generally. As far as possible, the desired points should be so pre- 
sented as to call for an adequate discussion of each of them, regardless of 
conclusions reached as to other points. 


Having in mind the particular legal points or problems which the question 
is primarily intended to present, the draftsman should take care to negative 
the possible emergence of collateral problems—problems which may be in- 
cidentally involved either by reason of failure to include sufficient facts in 
the statement or by reason of the direct or indirect applicability of special 
statutory rules. It sometimes will be found necessary to include certain 
facts which, though not directly material to the discussion or solution of the 
specific problems involved, will serve to divert the applicant from tangential 
issues or to preclude him from making assumptions not intended by the 
examiner. 


The following question illustrates the use of “assumption-negativing” 
statements: 


F, a farmer, wrote to the S Seed Company, inquiring as to their price for 
500 pounds of “bearded barley seed.” The S Seed Company replied in writing, 
quoting a price of 3c per pound, “terms cash on delivery, subject to inspection 
upon arrival.” Thereupon F in writing ordered 500 pounds of bearded barley seed 
from the S Seed Company. The seed was delivered to F in unmarked 50-pound 
sacks, affixed to each of which was a printed tag reading as follows: “Inspect 
these seeds on arrival and if not satisfactory return the shipment at once. We 
guarantee that all S Seed Company seeds will germinate. (Signed) S. Seed Co.” 


Upon receipt of the shipment, F opened several of the sacks, found them ap- 
parently satisfactory, and paid the purchase price of $15. Thereafter, F planted 
and cultivated the seeds. Several months later, when the crop matured, F dis- 
covered that it was a beardless variety of barley which had a much lower market 
value than bearded barley. 


F thereupon sued the S Seed Company for damages. It is admitted by both 
parties that the seeds of bearded and of beardless barley are so similar that the 
difference in variety cannot be detected from an inspection of the seeds themselves. 
It is also admitted that the market value of F’s crop of beardless barley is $800, 
that the market value of a similar crop of bearded barley would be $1,600, and 
2 Fora brief but cogent discussion of the dangers involved in “single-barrelled” questions. 
with illustrative examples, consult: Schwab, Preparation and Selection of Questions, (1935) 
5 The Bar Examiner 3, 4. 
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that F’s expenses in planting and cultivating amounted to $1,000. It is further 
admitted that there is no general custom among farmers and seed dealers applicable 
to sales of barley or other grain seeds. 


What is the extent of F’s rights, if any, to recover from the S Seed Company? 
(Italics added.) 


Another method frequently used to negative the application of particular 
statutory provisions of a special nature is that of including a direct negation 
in the statement of the question itself. 


For example: 


X owned a lot situated outside the city limits of Redlands, California. Upon 
this lot he had erected a wooden storage shed wherein he kept large quantities 
of dynamite and blasting powder. X did not maintain or display any warning 
signs indicating the fact that explosives were stored on the premises. The only 
other building within a radius of a mile from X’s lot was a barn owned by Y and 
situated about two hundred yards distant from X’s shed. 


An advertising poster had been affixed to the side of X’s shed, without X’s 
knowledge. One evening, Z was passing X’s lot on his way home from a 
hunting excursion, with a high-powered rifle. Seeing the poster, and desiring to 
test his marksmanship, Z took aim at the poster and fired. The bullet penetrated 
the shed and caused the dynamite and powder to explode. The blast demolished 
both the shed and Y’s barn, and Z was seriously injured by the flying debris. 


(1) Has Z a cause of action against X for his personal injuries? 


(2) Has Y a cause of action either against X or against Z for the injuries to 
his barn? 


(Disregard any special statutory provisions relating to storage of explosives.) 


PHRASEOLOGY AND LENGTH OF QUESTIONS 


With the framework of the question thus fairly well completed, the ex- 
aminer should be ready to proceed with the actual writing of the problem. 
It is at this stage that his task even more nearly approximates that of the 
careful pleader or the draftsman of legislative measures. A question which 
is otherwise excellent in the selection of problems presented and the assembly 
of factual material may be entirely or partially distorted by purely gram- 
matical defects or by unfortunate wording. The actual language of the ques- 
tion, the choice of phrases, even details of punctuation may all become turning 
points of interpretation upon which the entire answer depends.* To avoid 
this result, the draftsman should strive for clarity of expression and simplicity 
of wording. Wherever possible, complex sentence structure should be re- 


3 Compare the following pertinent observations on this phase of the drafting problem: 
“All ambiguities arising from careless use of terms or the improper positions of words—all 
complicated technical constructions—must be avoided. . . . In all questions, long- and short- 
form, . . . absolute accuracy in terminology and the use of language is essential, and. from 
start to finish, the object should be to make the questions fair and reasonable, but searching.” 
Clark, op. cit., pp. 81-82. 
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jected in favor of simple, direct statements. The examinee should be freed 
as much as possible from the unessential handicap of having to puzzle out 
intricacies of syntax in order to arrive at the examiner’s intention. 


Contrast, for instance, the two following examples: 


(1) A brings an action against B and in his complaint alleges that he is the 
owner of certain valuable residential property and that B is the owner of a soap 
factory, situated two blocks away from A’s home, from which noxious fumes and 
gases are blown by the wind across A’s property seriously damaging his trees and 
shrubbery, and that the noise caused by the continual operation of the factory 
further disturbs the occupants of his home and renders it uninhabitable, for which 
he claims damages in the sum of twenty thousand dollars. 


(2) A owns certain valuable residential property. B owns a soap factory 
situated two blocks away from A’s home. The wind carriers noxious fumes and 
gases from B’s factory across A’s property, seriously damaging A’s trees and shrub- 
bery. Noise caused by the continual operation of B’s factory disturbs the occupants 
of A’s home and renders it uninhabitable. A brings an action against B, alleging 
the foregoing facts and claiming damages in the sum of twenty thousand dollars. 


While each of these illustrations contains exactly the same facts, the appli- 
cant, seeking to analyze the problem, is confronted, in the first example, with 
the added task of unscrambling a long and involved single-sentence statement 
in order to arrive at the essential facts. Cumbersome phraseology of this sort 
adds materially to the time factor and may impair the intelligibility of the 
question. 


A further grammatical difficulty occasionally arises from the confusing 
or misleading use of relative pronouns. Where the problem statement involves 
several parties, designated by names or letters, extreme care should be taken 
that subsequent pronominal references clearly indicate which party is in- 
tended. In such cases, at the risk of redundancy, it is better to repeat the 
name or letter wherever the use of “he,” “his” or “him” alone might lead to 
ambiguity. While such details may seem trivial, it must be remembered 
that the harried applicant is tensely on the alert, and is perhaps unduly sensi- 
tive to such comparatively minor features of the problem. 


The matter of physical length of the questions should be governed by two 
considerations: first, the complexity of the legal points involved and the 
consequent necessity for factual detail; and second, the time allowed to the 
applicants for analyzing and answering the questions. While brevity and 
conciseness are desirable, the inclusion of secondary facts is frequently un- 
avoidable if the scope of the question is to be properly narrowed to confine 
the applicants to discussion of the principal legal issues. Too brief a fact 
statement often requires more time to answer than a too-detailed problem, 
by reason of the possibility of assumption and discussion of collateral points 
not clearly foreclosed by the text of the question. With regard to the time 
factor, the total length of the question ordinarily should not exceed 300 words, 
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unless the time allowed per question for reading, analyzing and writing the 
answer is in excess of 30 minutes. If the fact statement is much longer than 
the suggested maximum, the applicant is compelled to consume valuable time 
in the physical task of reading through the problem—time which might other- 
wise be devoted to preparation and presentation of his answer. By the use 
of careful wording and the elimination of surplusage it will be found possible 
to encompass all the salient points in a fact statement of from 200 to 300 
words, and it is submitted that, for bar examinations in which the time 
allowed for answering essay-type questions is from 20 to 30 minutes per 
question, the average length of such questions should come somewhere be- 
tween these two limits. 


ForM OF THE FINAL QUESTION 


Of considerable significance in the functional value of a well-drafted bar 
examination question is the form of the final question by which the applicant’s 
answer is directly elicited. For certain types of questions, in which the facts 
are portrayed as presented in the hypothetical trial of a case, the question 
usually calls for the applicant’s opinion as to how the court should rule on a 
particular motion or objection, what judgment or decree should be given, or, 
after judgment, what should be the disposition of the case on appeal. If the 
question is one in which the examiner is seeking to evoke a discussion and 
conclusion of the applicant as to points of substantive law, care should be 
taken that the applicant is not misled or diverted into discussing possible 
incidental points of adjective law introduced by reason of the procedural 
elements. On the other hand, this type of fact statement is usually well 
adapted to questions calling for discussion of points of pleading, evidence, 
or practice and procedure. 


The type of final question which gives the problem a more practical turn 
is the one wherein the facts given are to be assumed as presented by a client 
who, as one of the parties to the problem, is seeking an attorney’s advice 
as to his rights or obligations. This type of presentation has the psychological 
merit—at least theoretically—of encouraging the student to adopt a lawyer- 
like approach in his analysis, reasoning and conclusion. 


A variant and more commonly used form is that of the direct inquiry: 
“To what extent, if at all, may A recover from B?”, “What are the rights of 
A, B and C, respectively?” Sometimes a question which would otherwise 
be “single-barrelled” may be rendered effective by specifically requesting 
discussion of the dependent points, irrespective of the applicant’s conclusion 
as to the primary point; for example, “Notwithstanding your conclusion as 
to the validity or invalidity of the contract, and assuming that the contract 
is valid, what are the respective rights of B and C thereunder?” The difficulty 
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with this latter example, however, is that applicants will rationalize from the 
language of the query that the contract is probably invalid, or was so regarded 
by the examiner, and will direct their answers on the primary point 
accordingly. 

Whatever form is used for the final question, it should be so phrased as 
not to narrow the field too obviously to the specific points which are intended 
to be discussed. The use of “leading questions” naturally tends to impair the 
value of the problem as a means of testing the applicant’s ability to sift out 
the legal points to be discussed. Conversely, a broad request for discussion— 
the so-called “omnibus” form of query—is too often an invitation to the 
examinee to present a panoramic display of knowledge, pertinent or otherwise, 
in the hope of impressing the examiners with the scope of his learning. This 
type of answer simply imposes additional hardship on the conscientious 
grader.* 

INDEPENDENT REVISION OF THE QUESTION 


Even despite the most meticulous attention to details and the most con- 
scientious effort to forestall unexpected interpretations, there are few ques- 
tions which do not raise some difficulties not anticipated by the draftsman. 
As an added precaution, therefore, a thorough and critical analysis of the 
completed draft should be undertaken by at least one, and preferably by 
several, independent experts. This “experting” should be undertaken from 
the point of view of the ultimate grading problems involved: and for this 
purpose examiners having experience in the grading of questions can give 
valuable assistance. A searching dissection of the fact statement not infre- 
quently will disclose totally new angles to the problem, which the draftsman, 
having foremost in his mind those points which he intended the question to 
embody, had not contemplated. An independent check of statute and case 
law bearing on the subjects covered in the fact problem also will aid in bring- 
ing to light possible needed revision. 

As a final check on the question, the printer’s proof of the examination 
questions should be carefully read and compared with the original copy. In 
bar examinations, perhaps more than in any other field of literary effort, a 
single typographical error may result in difficult complications which should 
and could have been prevented. 

The foregoing notes are by no means comprehensive of the numerous 
details which enter into the general task of preparing bar examination ques- 
tions. Many of the suggestions are doubtless too elemental to be of practical 
value to bar examiners already trained to their task by long experience. 
Nevertheless there are still lessons to be learned in the field and the value 
of conscientious and continued striving for improvement of bar examinations 
cannot be too strongly emphasized. 


4Consult: Schwab, op. cit., p. 5. 


107 








First-Timers and Repeaters in 1935 





1935 
State Exami- 
Alabama ooo... cscs Mar 
ree 
TTI «ss isccicicrsstieaccund | 
June .......... 
COMMOTMIA oan... cscssssecse MODs. occcccsess 
BORG. .cicss: 
Colorado wooo Dec. 1934 
June 1935 
Connecticut oo... re 
June ........ 
TOOTW LO oo scinsesseceisss a 
Sept. ........ 
Cg eS Feb. 
June .......... 
ee 
OID casas ccndascievaresce MS sccccisice 
SUMS cncccsccse 
eT eT 2 ae 
June ........ 
UD scivesscesscicccormnese Mar 
P| 
ne 
a on re 
oe 
re 
BR ic esccccomvsataen i 
June ........ 
NG Sm csscrccoccocessvecteal a 
June .......... 
ce aaa 
June 
I iso saansiteciincatatiacneetel ee 
; 
TI a sisssesitinnsnciecoen IOS icscnias 
June ........ 
Massachusetts ............ Dec. 1934 
June 1935 
NOTION os ccccscsensstoned a 
Sept. ........ 
Minnesota. ...............0000 INS lecsscasvns 
on LO 
rn 
Mississippi ..................€D. .......... 
i ee 
ere 
June ” 
OES iiss 
EOMERMD non ccsesscsicsessce DOC. crscccsees 
J e 
Note: 


were: 


First-Timers 
nation Taking % Pass. 





12 


58% 
56% 
33% 
59% 
35% 
57% 
71% 
62% 
64% 
85% 
67% 
100% 
32% 
34% 
37% 
46% 
49% 
71% 
78% 
55% 
71% 
56% 
50% 
50% 
44% 
100% 
98% 
90% 
88% 
49% 
41% 
43% 
71% 
49% 
38% 
23% 
51% 
69% 
78% 
60% 
70% 
30% 
32% 
33% 
41% 
69% 
49% 
17% 
67% 


% Repeaters 


to Total 
Repeaters Taking 
Taking % Pass. Exam. 
1l 55% 48% 
138 54% 33% 
18 72% 60% 
1l 27% 29% 
286 35% 69% 
175 20% 30% 
18 61% 72% 
3 338% 5% 
20 25% 44% 
19 26% 20% 
2 50% 40% 
oa 0% 
30 7% 45% 
36 28% 51% 
23 26% 43% 
39 §=49% 33% 
61 62% 43% 
2 50% 22% 
1 100% 10% 
223 4 4=627% 59% 
199 33% 31% 
155 50% 48% 
43 30% 41% 
41 15% 24% 
48 44% 52% 
4 100% 10% 
7 100% 5% 
14 79% 26% 
5 60% 6% 
34. 38% 26% 
70 69% 43% 
14 50% 50% 
17 18% 33% 
124 27% 72% 
112 26% 49% 
353 28% 67% 
201 17% 37% 
54. 48% 37% 
39 §=36% 15% 
38 29% 66% 
20 5% 16% 
21 38% 68% 
8 638% 30% 
4 25% 16% 
57 30% 77% 
61 36% 32% 
61 50% 49% 
1 0% 25% 
A ee 0% 


First- 


56% 
49% 
52% 
63% 
80% 


80% 


34% 


61% 


50% 


54% 
55% 
30% 
57% 


26% 


39% 


0% 


% Passing for Yr. % Repeaters 


to Total 


Timers Repeaters Taking ’35 


14% 


The only jurisdictions not furnishing separate figures on repeaters for the 1935 examinations 
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Arkansas, the District of Columbia, and Louisiana. 














First-Timers and Repeaters in 1935 


% Repeaters 








1935 to Total % Passing for Yr. % Repeaters 
State Exami- First-Timers Repeaters Taking __First- to Total 

nation Taking % Pass. Taking % Pass. Exam. Timers Repeaters Taking '35 
Nebraska. ...............s000 ng 28 68% 13 54% 32% 

WE cciiics 41 66% 8 63% 16% 67% 57% 23% 
I 6 osicitccctt MS secon 5 40% 6 50% 55% 40% 50% 55% 
New Hampshire ......., June ........ 19 47% 7 71% 27% 47% 71% 27% 
New Jersey ............00. | 130 §=51% 253 «31% 66% 

Oct. ......... 218 52% 216 22% 50% 51% 27% 57% 
New Mexico JOR... 5 40% 7 43% 58% 

er 14 86% 1 0% 7% 74% 38% 30% 
New York .................. —_— 206 50% 1,151 39% 85% 

June ........ 1,417, 51% canes 0% : 

ee 421 438% 1,171 49% 74% 49% 44% 53% 
North Carolina ........  —_—— 43 58% 42 24% 49% 

a 87 43% 43 51% 33% 48% 38% 40% 
North Dakota .....0...July 0... 26 100% 4 100% 13% 100% 100% 13% 
ee Jan. ........... 86 79% 89 75% 51% 

June ........ 351 72% 32 19% 8% 73% 60% 22% 
Oklahoma |... DOC. vices 28 79% 14 36% 33% 

June ........ 95 89% 8 38% 8% 87% 36% 15% 
oe, ee ; ne 73 70% 16 25% 18% 70% 25% 18% 
Pennsylvania ............Jam. ........ 72 32% 175 949% 71% 

a 315 58% 127 31% 29% 538% 42% 44% 
Rhode Island ............ | 12 50% 19 21% 61% 

Sept. ........ 21 52% 9 56% 30% 52% 32% 46% 
South Carolina ........ Nov. ........ 9 44% 8 38% 47% 

a ar 15 13% 3 0% 17% 25% 27% 31% 
South Dakota ........... Feb. ........ 1 100% 2 100% 67% 

June ........ 5 660% 1 100% 17% 67% 100% 33% 
TOMMCSBCE  .........ccscecesd a 25 48% 52 40% 68% 

June ........ 132 55% 64 23% 33% 54% 31% 42% 
I csciuticsrscinccclaal be 28 7% 202 33% 88% 

June ........ 54 9% 169 55% 76% 

ee 3 2% 1138 48% 58% 5% 43% 75% 
BRN Siitiiniovinancaceuatie a 12 50% 7 14% 37% 

Sec 21 76% 5 80% 19% 67% 42% 27% 
| a ae 16 56% 1 100% 6% 56% 100% 6% 
i Dec. ....... 19 53% 27 70% 59% 

pe 184 41% 113 11% 38% 42% 29% 41% 
Washington ..... a 23 78% 27 85% 54% 

| ae 86 72% 7 57% 8% 73% 79% 24% 
West Virginia .......... a — 4 50% 3 33% 43% 

Sept. ........ 16 69% 1 100% 6% 65% 50% 17% 
Wisconsin on... POET sasasess 35 74% 15 40% 30% 74% 40% 30% 
i ee 9 44% no aes 0% ee 0% 


32 Two-Examination States 
Summer .3,330 61% 1,376 30% 29% 


Winter ...1,293 51% 1,740 39% 57% 59% 35% 40% 
Total for 46 States 8,476 55% 7,027 38% 46% 55% 38% 46% 


*The Texas rules provide that the candidate successfully passing but one-third of the subjects of 
the = ccna may take within the next twelve months the examination only upon the subjects not 
passed. 
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The Law School and the Bar Examination 


The Section of Legal Education of the Duke Bar Association, student 
organization of the School of Law of Duke University, sent questionnaires 
to its alumni for the last three years and to students in twenty of the 
country’s leading law schools “selected because of their geographical loca- 
tion and reputation.” The following article* by William R. Perdue, Jr.. 
Chairman of the school’s Section of Legal Education, is based on replies 
received to the questionnaires. 


The bar exam has become an ogre of frightful proportions to many law 
students. Some basis for a presentation of the problem of the bar exam may 
be given by a study of available statistics. In 1934, 17,958 applicants took bar 
exams in the 48 states; of these, 8,144 or forty-five per cent passed. For the 
four years previous thereto, from forty-five to forty-eight per cent passed. * * * 


While it is apparent that although applicants from accredited law schools, 
the institutions with which we are now primarily concerned, shew a very ma- 
terially higher degree of success than applicants from other sources, a suffi- 
ciently large number fail to cause the prospective applicant from the 
accredited law school to worry. Even assuming that most of them eventually 
pass by repeating the examination, there is a tremendous waste of time, effort, 
and money involved in the process, which the student who has already ex- 
pended all three liberally in years of college and law school study, should be 
saved if possible. 


What should the law school do about this problem? With a view to 
answering this question in at least a qualified way, the Section sent question- 
naires to the alumni of this law school for the last three years (these were 
chosen because it was felt that the experience with the bar exam would still 
be fresh in their minds) dealing chiefly with the bar exam, and also included 
questions on that subject in the questionnaires sent to the students at other 
schools. 


Students were asked: What, if anything, does your school do for the 
special purpose of preparing students for the bar exam? Replies from fifteen 
schools show that eight schools do nothing; one offers a course in the law of 
the state in which it is located; and two offer courses in the practice of the 
states in which they are located; one furnishes a voluntary free cram course, 
not connected with the school; one has a comprehensive examination in the 
third year; and two give advice on the bar examination in the form of lectures 
and the like. Yet, in reply to the question: What more, if anything, should 
it do? not one student of the forty replying advocated a special bar exam- 
ination course of any type. Three wanted the law school to furnish some type 





* Reprinted from the Duke Bar Association Journal, Vol. IV. No. 1, Winter of 1936. 
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of review, and six suggested aid in the form of advice as to how to write 
examinations, the type of questions asked, and the like. 


The alumni were asked: Would it be well for the law school to offer in 
the third year, opportunity for special bar exam study through a credit or 
non-credit course? Eighteen replied in the negative; ten favored the idea, 
seven by a non-credit course, three specifically favoring a general review 
course. 


The reasons given by both alumni and students against any special 
preparations were: (1) diversity of the student body makes it impracticable; 
(2) the function of the law school is not to prepare for the bar examination 
but to train good lawyers; (3) the general law school training is sufficient to 
carry any student who individually learns individual state peculiarities past 
the examination. 


Other replies of the alumni may be tabulated briefly: 


1. Do you think the difficulty of the bar examination is caused chiefly 
by the failure of the law school to furnish special preparation therefor, or 
because the wrong type of examination is given? 


Not one blamed the law school preparation; eleven placed the blame on 
inadequate individual preparation; six criticized the examination as too local- 
ized and minute; and four placed the blame on the student’s failure to realize 
the difference between the bar examination and the law school examination. 


2. Did your study for the bar examination give you a valuable compre- 
hensive review? 

Eleven replied in the affirmative; ten in the negative; and five considered 
the study for the bar examination of value only to get by the examination. 


3. Did your bar examination study plus the law school training give you 
a good balance of legal training? 


Fourteen answered “yes”; four answered “no”; six believed that law 
school training alone gives a good balance. 


The institution of a compulsory and usually rather difficult examination 
in most states as a prerequisite to the practice of law has injected a new 
element into the field of legal training. Whereas the student formerly had 
one aim in studying law—preparation for active practice—he now has two 
cognate but incongruent objectives before him,—passing the bar examination 
and entering active practice. The replies to these questionnaires indicate that 
these two objectives are not supplementary; they are in large measure incon- 
sistent and mutually exclusive under modern conditions. To the extent that 
the law school attempts to specially prepare the student for the bar exam it 
must sacrifice the broader training that both students and recent alumni con- 
sider essential to proper training for the practice of law. 
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We may safely say that both students of the country’s leading law schools 
and the recent alumni of this institution are agreed that of the two, the law 
school must choose to train for practice. To them, the bar examination is 
merely a hurdle that must be cleared in order to realize the more important 
objective of active practice, of no value with relation to that objective except 
insofar as the study required for it furnishes a more or less adequate review; 
the primary objective is, and should be, active practice. The function of the 
law school is to train good lawyers, and with certain qualifications that is its 
only function. 


These statements must be qualified by stating that the broad training of 
the law school does give a basis on which the individual student can prepare 
himself for the examination. And he is willing to assume this task as an 
individual responsibility, leaving to the law school the task of furnishing the 
training in legal methods, legal philosophy in its broad sense, and legal 
craftsmanship. 


As to what the student demands that the law school do in furnishing such 
training it is not the purpose of this talk to reveal. Suffice it to say here that 
students and recent alumni are ahead of the law schools and behind the more 
extreme critics of the present set-up in their ideas of legal education. * * * 


But, while the law school function is primarily to prepare for active prac- 
tice, there are many things that students and alumni feel it can do that it does 
not now do. First of all, it can assist the student in his review. By the end 
of the third year the mind of the law student is likely to be a palimpsest of 
courses. the later ones having partially erased the earlier ones from his mind. 
The law school can furnish facilities to aid him in making a thorough review 
of the field of the law, in preparation for the examination. Secondly, the law 
school can study bar examination questions and give the benefit of such study 
to the student and graduate in the form of advice as to methods of prepara- 
tion, types of questions asked, and methods of writing examinations. Thirdly, 
the law school can constantly warn the student of the fundamental differences 
between law school examinations and the bar examination. And finally, in 
the third year, by a judicious adjustment of courses, it can give him an oppor- 
tunity to review and learn the local law of the state whose examination he 
plans to take. These are in general the types of law school assistance advo- 
cated in the replies to the questionnaires. 


We may say then, that the primary function of the law school is to prepare 
for the practice of law; that this function should not be sacrificed in order to 
prepare for the problem of the bar examination; but that without making such 
a sacrifice, the law school can render valuable practical assistance to the 
student in his individual preparation, which in large measure it does not now 
furnish. 
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